(¥}

o [v o] ~3 Ch

Case No. 11 OC 00147 1B RECTD & FILED

Dept. No. I ERTIMAY 23 AMII: 25
J;}Lfaﬁ GLOYER
BY il UL ERR
EsuTy
IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

NEVALA REPUBLICAN PARTY, and
DAVID BUELL, an INDIVIDUAL,
FINDINGS OF FACT, CONCLUSIONS

Plaintitfs, OF LAW AND ORDER

STATE OF NEVALDA, SECRETARY OF

!

)

)

}

A

’4

Vs, )
)

)

STATE RO&SS8 MILLER )
)

3

Defendants.

Orn Thurscay, May 5, 2011, Flaintiffs, the ¥evada Republican
garty ("NRP”} and Mr. David Buell (“Mr. Buell”) (collectively,
"Plaintiffs”) filed a Verified Complaint and Applicatior For a
Preliminary and Permanent Injunction. Additienally, Plaintiffs
filed an ex parte motion fer an order shortening time to respond o
Plaintiffs’ application, This Court granted Plaintiffs ex parte
moticn and heard the matter in an expedited manner.

On May 1z, 2011, Defendant, Ross Miller, Secretary of State
(“State/Defendant”) filed an opposition tc Plaintiffs’ application.
Additionally, on the same day, the Nevada State Democratic Party
("NSDP/Interveror”) filed & motion to intervene, and Answer, and an
opposition to Flaintiffs’ application. Plaintiffs’ acknowledged
that they do¢ rot object to N3DF’s motion %o interverne and thus,

this Court granted such reguest, on Tuesday, May 17, 2011.
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On Moenday, May 16, 2011, Plaintiffs’ filed a reply in gsuinport
of their application for preliminary and permanent injunction.
Before the hearing, the parties met and set the date of Thursday,
May 19, 2011, for this Court te conduct an evidentiary hearing.
The parties both ccnsented to consolidate the preliminary
injunction hearing with a tr:al on the merits. See NRCP 55(a) (2).

Cn May 19, 2011, the matter of Plaintiffs’ reques: for a
preliminary and parmanent intunction came on  for  hearing.
Flaintifis appeared by and through their respective counsel, David
0’'Mara, Esg, cf The O’'Mara Law Firm, P.C, znd Rew R. Goedenow,
Esg,, of Parsons Behle & Latimer. GTeferdant Secretary of State
Miller appeared by and through his counsel Kevin Benson, Esz.,
Deputy Attorney General, and Scott F. Gilles, Deputy Secretary of
the Elections for the State ¢f Nevada. Defendant WNevada 3tate
Democratic Party appeared by and through its counsel Marc E. Elias,
Esgy., Matthew M. Griffin, Esqg., and Bradlsy Scott Schrager, Esqg.

ISSUE

Plaintiffs have filed this action sseking decliarazory and

injuanctive relief in order to require the Secretary of State tco

construe NR3 304.240(1) in a manner that provides for full
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compliance with NRS Chapter 293 and to prevent the Sacratar

+

State from placing on the svecial electicn ballot the namsa of

individuals that have not been designated by their respective major

'Rttached to the respective parties’ priefs were various exhibits.
There were no objections by any of tha thress parcies to the filing
of these exhipits or the evidence introduced at the hearing. As
such, the Court has reviewed and considered such exhibits in its
findings.

b3
"




b3

(% L

~

10

Or minor wvolitical paxty as the specific party’s candidate for the
spacial election.®

&3 such, the issue before this Court iz whether or not ¢hne
nonmination of a major political party candidate or minor political
pazty candidate is governed by the Secrevary’s interpretation of
one sentence ocontained in NWRS 304.240, or if a correct reading
the statutory language in Chapter 3C4, incorporating hy refererce
tne electicn laws contained in Chapter 293, including NRS 253.1635,
Frovides that each major cr minor politiczl party is entitled to
designate its respective candidate that i3 placed on the special
election ktallot,
{4
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2 Bven thﬂugh the general eleztion laws of this State avply to
special alection, the term “general election” is used =o describ
the normal election prosess, while the term “special election” is
used to descrike the pending election process, unless orherwise
stated.
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FINDINGS OF FACTS AND CONCLUSIONS OF Law’
After reviewing the respective part:es’ briefs, the relsvant

statutes governing elections, reviewing case law, and having heard

| #xtensive oral argument, and good cause appearing, this Court finds

I

as follows:
This Court finds that Flaintiffg are entitled *o declaratcry

relief, See Kress v. Corey, 65 Nev. 1, 26, 289 p.2d 352, 244

Wi

1Y

B).* First, a justiciable controversy, that is, a controversy
ir which a right is asserted against one who has an interest in
contesting it. In this case, Plaintiffs’ interast are adverse ro
the Secretary of State and Intervenor NSDP regarding the procedure
for the designation and nomination of major/minor party candidates
for the pending special election. Second, the parties are adverse
and the ccntroversy is ripe for iudicial determination because all

parties have an interest in the manner in which the Secretary of

3 In light of the Court’s decision today, it is unnecessary for
the Court to address the const:rtutional issues raised by
Plaintiffs in this czse. Indeed, under the Court’s decision
today, NRS 304.24C zen be interpreted in a way that is
constitutional. However, if the Court ware to reach the
constitutional igsuzs, then the Secretary’s interpretation would
present challenges. For example, the Court is troubled by the
Secretary of State’s interpretation that provides for different
treatment by the Secretary that allows the minor political
partiez and independents to designate their respactive
candidates, while denying the major political parties anv access
or involvement in the process of designating their candidates.

in the case of Kress v. (oray, supra, cthe reguirements for
declaratory relief Wers summarized as follows: “(1) thers must be
a justiciabie controversy; that is to say, a controversy in which a
claim of right is asserted against one who hasz an interest in
contesting it: (2) the cohtroversy must be between Lerscns whose
irterests are adverse; (3) the party seeking declara=ory rslieve
must have a legal interest in the controversy, thar ig to 53y, a
legally protectable interxest; and (4) the issue irvolved in the
controversy must bs ripe for judicial determination.”
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State conducts the special election under Nevada law and the isgie
1s ripe for review because the electicn preocess has already begun.
Additionally, injunctive relief is appropriate in this case in

aid of the declaratory judgment scught. See Nevada Management

Company v. Jack, 75 Ne+. 232, 236, 338 p.2d 71 (19592) citing, Kress

V. Corey, 65 Nev. 1, 189 P.Zd 352, 364 (1948); see alsd, %oods v.

Bromley, 69 Nev. 96, 241 F,2d 11C3 (1952).

The evidence presented in this case leads this Ceurt tg
conclude that Plaintiffs have met their burden and are entitled +o
permanent lnjunctive relief because they have shown that they are
rot only successful on the merits, but would suffer irreparable

harm if the conduct was allowed to continue, See University and

Commurity Cellege Systems of Nevada v, Nevadans fpr Sound Gov't,,

120 Nev, 712, 721, 200 P,3d 172, 187 (2004); Dangberg Holdingsz v,

Douglas County, 115 Nev. 129, 142, 378 P.2d 211, 318 (19849),

The Secretary of State and NSDF assert that the Betretary of
State’s interpretation deserves deference while Plaintiffs contend
that the Secretary of State erred because he went beyond the plain
meaning of the statute in censtruing the statute. This Court
agrees with Plaintiffs.

Additiscnally, in this case, regolution ©f the issue rests
soiely on statutory construction principles, a question of law, and

deference to the gSecretary of State’s interpretation is not

[¥8)
in

5: 5 F.2d 482

2]

absolute. See State ¥. State Farm, 11€ Nev, 200,

L4

(2000) (“[A] court will noT hesitate tc declare a regulation invalis
when the reguliation viola*es the congdtitution, conflicts with
existing statutory provisions or exceeds the statutory authority of

the agency or is otherwiss arbicrary and c¢apricious.”) Zven
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reasonable agency interpretation of an ambiguous statute may be
stricken by a gourt when & court determines that the agency
interpretatior conflicts with legislative intent. Id.

Wnile this Court has considered the Secretary of State’s

interpretatiocn for its persuasive value, this Court does not find

the Secretaryv of 3State’s interpretation to be controlling, and thus

because the matter is purely a legal question, will rot give
deference tc the Secretary of State’s interpretation, and has
undertaken an independent review of the coastruction of Nevada's

election statutes. See Bacher v. State Engineer, 122 Nev. 1110,

1117, 146 P.3d 793 (200%).

The Nevada laws that are at L1ssve in the case are Chapter 304
and Chapter 293 of the Nevada Reviged Statutes. Unfortunately, the
cross-referencing cf these two chapters ras resulted in some
confuasicr.

In discerning the meaning of the statutcry provisicns
regarding the gpecial election for Nevada’s Representative to the
United Etates House of Representatives, the Court has relied or
wall-egtablished precepts of statutory construction. “Unless
ambiguous, a statute’s language is applied in accordance with its

plain meaning.” B3ee, e.g, We the People Nevada v. Miiler, 124 Nev.

874, 881, 1%2 P.34 1166, 1170 (2008). However, if the statute “is
ampiguozg, the plain meaning rule of statutery construction” is
inapplicable end the drafter’s intent “becomes the controlling

factor in statutory construction.” See EHarvey v. District. ¢=. 117

Nev. 754, 770, 32 P.3d 1263, 1274 (2001). &an ambiguoais statubory
provisiorn shculd alssc be interpreted in accordance Vwith what

reason and publiic policy would indicate the legislature intanded,”




RS -~ B Y I - VT G -

L o N I T e T T ey
A I A - A

See McKay v. Bd., of Supervigors, 102 Nev. 644, 649, 7320 P.2d 43&

(1286). Addicvionaily, the Court construes statutes to give meaning
te all of their parts and language and has resad each aentence,
phrase, and word to render it meaningful within the context of the

purpese ¢f the legislatien. S¢e Coast Hotelsg v. State, Labor

Comn’n, 117 Nev, 835, 841, 34 P.3d 546 (2001). Further, nc part of
the statute should be rendered meaningless and its languags “should
net be read to produce absurd and unreasonabie rasulis.” S5a2e

Banegaz v. SITS, 117 Nev. 222, 228, 19 P.3d 245 (2001).

NRS 304,240 is ambiguous. The Court has reviewed the scan®
lecislative history and finds that it does not assist the Coart in
resolving the particular matter., NRS 304,230 clearly states that
the Nevada Legislature was coricerned with a special election, yet,
it is clear that the Nevada Legislature intended for the election
0 be conducted pursuant to the provisions of Chapter 293 of NRS.
See NRS 304.240,.

Thus, the Nevada Legislature’s intentiong and the reasons and

'

|

public policy indicate that the general election laws of the State
of Nevada, Chapter 293 of NRS, apply to this election.

When  possibie, the interpretation cf & statute or
constituzional provision will be harmonized with other statutory or

provisions te avoid unreasonable or absurd results. See Nevada

Power Co. wv. Haggerty, 115 Newv. 353, 364, 989 P.2d 870 (1399),

Additionally, all statutes are to be read in pari materia. See
P g

Farm Mut. v. Comw/r of Ins., 114 Nev. 535, 541, 958 p,2d 733, 737

{1998). When +*his is done, in +this instancse, the result is that a
major or nwnoxr political party designates its candidate tc be

Placed on the special elections ballot.
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The Secretary of State’s reliance on a single gentende within
NRS 304.240 withont considering other statutes within Chapter 293
preduces an unreasonable and absurd result. Indeed, the 3ecrezary
of State has provided argument that the general election laws apply
in every case, yet it is olear that the Secretary of &tate is
picking anrd choosing from different portions of the general
election statutes to gupport 1ts interpretation. The Ceupt is
troubled Dy this method. Indesd, even under the G&Secretary cf
State’s own Interpretation, he has chosen not to apply the general
election laws such as NRS 293.165 arnd NRS 293.260, vet the
Interpretation makes reference te NRS 2$3.1715(2) in paragraphs 3
and 4; NRS £93,1276 throcugh NRS 293,1278 in paragraphs 3, 4 and 5;
and incorrectly makeg reference to NRS 193.200, which should be WRE
293.200. Each of these statutes refarenced in his Interpretation
iz specifically excluded urnder the provisicns of NRS 283.175 in
special elections,

If the Courxt were to follow the Secrstary of State’s

arguments, it would allow any individual to file under a masor

m

political party, yer limit the same individual from filing as
minor party candidate or an independent candidete because that
individual would either have o be placed on the minor party’s list
or file a petition of candidacy supported by 100 regrstered veters.
This is ap unreasoconable and absurd result; and results in unfair
treatmant.

Further, the State’s argument that NRS 304.240 supercedes tne
provisions of Chapter 293 of NRS because NRS 304.240 is a specific
statute while NRS 233.165% is a general statute ig incorrect.

indeed, “when statutes arxe potentially conflicting, [the Court]
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will attempt t» construe both statutes in a manrer to aveid

conflict and promote harmony.” Sge Beazer Homes Fevads, Irc. v,

Eighth Judicial Dist., 120 Wewv, 575, 587, %7 P.3d 1132 (2004).

The Navada Legislature adopted the statutory provision at

isste in this case during the 2003 legislative session. 5ee AR 344

(3tetutes of Nevada 2003). The egislative history eited by

Flaintiffs evidencea an intent to adjust the electicr timeframes

recquired by NRE Chapter 223, not to adopt a new election process,
There are two steps in regards to the process for an indivzdual to
be rcminated and then placed on the ballot as a cardidate for the

position. First, under NRS 304.240, the language scte forth that:
[e]lxcept as otherwise provide in this subsection, a
candidate must be nominated in the manner provided in
Chapter 293 of NRS and must file a declaration or
acceptance of candidacy within the time preseribed by the
Secretary of State pursuant to NRS 293,204, which nust ke
ezstablished to allew a sufficient amount of time for the
maiiing cf election ballots.”

5ze NRS 304.240(1) (emphasis added) .

MRS 293.165 providas,

[elxcept as otherwise provided in NR3 283,166, a vecancy

occurring in a major or minor pcl;tlval pﬂxtv romination

for a pazxtizan office may ke filled by a candidate

designated by the praxty central committee of the county

or State, as the case may be, of the major political

party sSr by the exescutive committee of the minor

politiczal party..
See NRS 2323.165(1) {emphasis added). Hare, in reading the twe
statutes in harmony with =sach other, the important words in =ach
particular statute are, NR3S 304.240, “a candidate =f =z ma‘or
political party” and NRS 293.165, Ya randidate designated by.”
Further, thare 15 no language in NRS 304.%40 that conflicts with
the right of a major political party to designate its candidate

Thus, NRS 293,165 is applicable.

B




Under the Secretarv of BState’s Interpretation, he wonid
eliminate any involvement of the major political parties in the
nomination proacess, while allowing the minor political pzariy to
preclude an individual from nominating themzelves for this oflice,

die

which is unreasernable. The language of NRS 204.240 does not 3Tate,

Y& member of a major political party.” The language sprecifical’ly
states, “a candidate of & major political party.” Additicnaily,
Bleck’s Law Dictionary, Seventh Edition, defines the word,
“nominate” to mearn, “1. [t]lo propose (a perscen) for election or
appointment”; or, “2. [t]lo name or designate {a person; for a
pcsition.” This language sets forth that an action mus:t be taken
Lor a designation or nomination of a candidate, which in this case,
is pursuant to NRS 293,165 for masor and minor party candidates.
Every member of & major party is certainly not a candidate of that
party. There must be a process to designate a candidate, namely
NEE 283,165,

Second, in reading the steatutory laws in harmony, Lt 28 ¢lear

that the language in the third, fourth and fifth sertences of NRE

[}

04.240 sets forth the process of how the major/minor party

candidate is placed on the ballot after being designated. Indeed,

Lhe previsions in respect to the minor party candidate indicates

placement on the ballov. The language in regards to independent

candidates indicates an appearance on the ballet. In oxder to give
2ffect to the third sentence regarding major party candidates, the
language provides the method for placing a majer party candidate on

the pallot,

T

This proceas conforms with the general election statute

regarding placemsgnt of candidates on the ballot and that in mest

« 10~
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cases, only one candidate per major cr minor party is placad on the

ballot for each position. See NRS 293.260; See also, Stata ex rel,

Cline v. Payne, 5% Nev. 127, 86 P.2d 32 (193%2); NR3

293.1714(4) {(“"The name of only one candidate of each minor political
party for each partisan office may appear on the ballot for a
general election.”)

Finally, the resignation of former Congressman DPean Heller
created a vacancy in the nomination. Indeed, like Nevada's
election in 1954, which did not allow for a primary, a vacancy was
created. At the time, a similar Nevada law provided,

The provisions of § 25 of the primary electicn law, 4as

amended 1947 p. 478, § 2429 N.C.L. 13%43-1949 Supp..

relate te the f£illing eof =& vacancy where a perscn
nominated at the preceding primary election has dlied,

resigned or f£cr some other reason ceased tec be a
candidate.

See Brown v. Georgetta, 70 Newv. 500, 507, 275 F.2d 376, 382 (1954;.

In ¢iting State ex inf. Barrett ex rel. Shumard v. MzClure, 259 Mo.

688, 253 3.W. 743, the Nevada Supreme Courkt rajected the contention
that the death of Senator McCarran created only a vacancy in the
office and rot a vacancy in the nomination. Like Brown, NRS
293.165 is bread enough to permit the designation and nomination of
a candidate ir this situation, and thus, there is a vacancy in the
nomination.

As guch, had this Court allowed the Secretary c¢f State’s
Interpretation te stand, Plaintiffs would suffer irreparalle harrm,

Indeed, under the Secretary’s Interpretation, the maijor parties

twould be specifically excluded from any involvement i1in the

designation and nomiration process, for which compensatory relief

is inadequate.

s1%s
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Based upon the foregoing findings, and good cause appearing,

IT IS HEREBRY ORDERED as follows:

1. This Court finds in faver of Plaintiffs’ and against
Defendant and Intervanor.

g Plaintiffs’ claim for a permanent iniunction i1s granted
end the Secretary of State is enjoined from placing the names of
members of a majority pelitical party or a minority political parily
on the ballot until the candidates are designated by ztheir
respective major or minor political party pursuant to NR3I 233,165,

3. The time frames established by the Secratary of State
regardirg the designation of a party’s candidate and the filing of
the declaraticn ¢r acceprtance of candidacy shall be extendesd ap to,
and including, June 30, 2011,° so as tc allow the respective
pcliticeal parties an opportunity to comply with NRE 293.165.

4. This Order is nunc pro tunc to the date the Court lssued
its Order from the bench on May 19, 2011.

5, Each party shall bear their own attorney’s fees and costs

in respact to this matter.

DATED: May 23, 2011

,xﬂfj7
e
Cj:;/ DISTRICT JUDGE

* The Secretary of State acknowledged that the Registrar of Voters
would need to submit the ballot to the printers by July B, 2011
which is after the June 30, 20ll, date requested ky Plaintiffs.
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CERTIFYCATE OF SERVICE

I hereby certify under penalties of perjury that on this

cdate I served a true and cor

by

ran

rect copy of the foregeing document

Depositing for mailing, in a ssaled
envelope, U.S. Postage prepaid, at

Reno, Nevada
Fersonel delivery
X Facsimile

Messenger Service

Federal Express or other overnight

delivery
Email

addregged as follows:

Honorable Ross Miller

Attn: Scctt Gilles

Secretary of State of Nevada
101 N. Carson Street #3
Carson City, Nevada 89701
775.684.5718

Bradley Scott Schragerx
3773 Howard Hucghes Parkway
Third Floox

Las Vegas, Nevada 89169
702.737.7705

David C. 0O’Mara, Esqg.

The O'Mara Law Firm, P.C.
311 E. Liberty Street
Reno, Newvada B8¢501

DATED: May 23, Z011.

Catherine Cortez Maste, Esg.
Nevada Attorney General

100 N. Carson Street

Carson City Nevada
7T75.684.1108

Matthew M. Griffin

1400 8. Virginia Street, Ste.
Reno, Nevada 895CZ
775.841.2119

Rew R. Gocdenow Bar Na. 3722
Parsons Behle & Latimer

50 West Likerty Street

Reno, NV 89501
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